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476 MICHIGAN LAW RE VIE W 

The Last of thk Kentucky Bank Cases — Federal Tax Judg- 
ments in STATE Courts —The United States Supreme Court, in the Deposit 
Bank case, the checkered history of which has been given above, reversed the 
Kentucky Court of Appeals by a vote of five to four. The chief ground of 
contention was as to the scope and extent to be accorded to the plea of res 
judicata filed by the bank. The Franklin Circuit Court decree related to the 
taxes for the years 1892, 1893, and 1894, while the federal decree, which was 
based upon it, related to the taxes for 1895, 1896, 1897, 1898, and all years 
thereafter during the corporate life of the bank. Now, under the Kentucky 
law an adjudication respecting taxes for a particular year is binding as to 
that year only, and cannot be pleaded as a bar in an action for taxes for any 
other year. City of Newport v ■. Commonwealth (1899), Ky., 51 S. W. 432; 
Louisville Bridge Co. v. City of Louisville (1900), Ky., 58 S. W. 598; Hen- 
derson Bridge Co. v. City of Henderson (1896), Ky., 36 S. W. 1132. The 
first of these cases contains a thorough and extended discussion of this ques- 
tion. On the other hand, the doctrine of the United States Courts is that a 
judgment respecting taxes for one year is a final settlem nt of the same ques- 
tion as to taxes for other years. In New Orleans v. Citizens Bank (1898), 167 
U. S. 371, the court said: "The mere fact that the demand in this case is for 
a tax for one year, and the demands in the adjudged cases were for taxes for 
other years, does not prevent the operation of the thing adjudged, if, in the 
prior case, the question of exemption was necessarily presented and deter- 
mined upon identically the same facts upon which the right of exemption is 
now claimed." 

The view thus held by the United States Supreme Court does not seem to 
represent the current of authority in this country. In addition to the Ken- 
tucky cases cited above, the Supreme Court of Tennessee, in the case of Bank 
v. Memphis (1898), 101 Tenn. 167, expressly refused to follow the United 
States Supreme Court, and held that the plea of res judicata in tax taxes was 
limited to the taxes actually in litigation. The same rule was followed in 
Adams v. Yazoo & Mississippi R. R. Co. (1899), 77 Miss. 194, 266; Rail- 
road v. People, 46 Mich. 193, and City of Davenport v. Railroad, 38 Iowa, 
640. The Supreme Court of Missouri, on the contrary, has followed the 
federal Supreme Court in the recent case of Kansas City Exposition Driving 
Park v. Kansas City (1903), 174 Mo. 425. 

The precise question before the court in the Deposit Bank case was this : 
Granting that by the State law of Kentucky the doctrine of res judicata does 
not apply in actions for taxes for other years, and that by federal law it does, 
can the federal decree as to the taxes for 1895, 1896, 1897, and 1898 be deemed 
res judicata as to the taxes for 1893, and 1894? The Court of Appeals for Ken- 
tucky held that it could not, since "the same effect must be given to the 
judgment of a federal court as an estoppel as if it were the judgment of a state 
court." City of Frankfort v. Deposit Bank (1901), Ky., 65 S. W. 10. But 
the majority of the judges of the Supreme Court of the United States held 
otherwise. Justice Day, who wrote the opinion of the court, admitted that 
the general rule was as stated by the Kentucky court, but that where a fed- 
eral question was involved the judgment of the federal court was of higher 
sanctity than the judgment of a state court. Consequently, since the federal 
decree had established the existence of an irrevocable contract under which 
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the state was prevented from collecting the additional taxes from the bank, 
the force and effect of the federal decree was not limited to what it would 
have been had it been rendered by a Kentucky state court, but went to the 
full limit which the United States rule allowed to the doctrine of res judicata 
in tax cases. 

Chief Justice Fuller, in an able dissenting opinion, which was concurred 
in by Justices Brewer, Brown and Peckham, takes issue with the majority 
of the court upon what the federal decree really did determine. His view is, 
and it is the view of the Kentucky Court of Appeals, that the United States 
Circuit Court did not find that there was an irrevocable contract between the 
bank and the state, but that the city, by reason of the unreversed decree of 
the Franklin Circuit Court, was estopped to show that there was none. 
Therefore, the scope of the federal decree was limited to the precise scope of 
the state law under which the Franklin Circuit Court rendered its decree. 
The state law limited the force of the Franklin decree to the taxes actually in 
controversy, and the force of the federal decree must therefore be limited to 
the taxes actually in controversy before the federal court. 

The converse of this question came before the United States Supreme 
Court in Union & Planters' Bank v. Memphis (1902), 189 U. S. 71. In 
that case the city of Memphis had assessed an ad valorem tax upon the Union 
& Planters' Bank for the year 1899, and the bank thereupon filed a bill in the 
United States Circuit Court to cancel the assessment, alleging in the bill a 
former adjudication as to the taxes of 1888, 1889, and 1890, in the state court, 
wherein the bank had been held exempt from such taxation. Under the 
Tennessee law a judgment respecting taxes for one year is not res judicata as 
to taxes for any other year, and the United States Supreme Court said: "As 
the judgment pleaded has no force or effect in the Tennessee state courts other 
than as a bar to the identical taxes litigated in the suit, the courts of the 
United States can accord it no greater efficacy." 

The question is a difficult one, but there is certainly much force in the 
position taken in the dissenting opinion. The immediate question of the 
scope of the estoppel was not a federal question, and the federal courts could 
have amply protected all the rights claimed under the constitution of the 
United States by allowing the federal decree to stand as an adjudication of the 
taxes actually in litigation and no others. In going further, and declaring it 
to be res judicata as to all taxes, the United States Supreme Court seems to 
have passed out of the realm of federal jurisdiction and beyond the scope of 
the original case, as it arose in the United States Circuit Court, and to have 
undertaken to impose upon the state courts of Kentucky the federal rule in 
respect to a question of general law. 



Power of the Court to Order a Physical Examination in Per- 
sonal Injury Cases. — A very able and interesting opinion upon the much 
mooted question of the power of the court to order a physical examination of 
the plaintiff in personal injury cases has been recently handed down by the 
Supreme Court of Texas. The defendant within proper time filed a motion 
requesting the trial court to appoint a committee of physicians, and to 
compel the plaintiff to submit to an examination by the physicians so 



